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REMARKS 

In the above referenced Office Action, certain claims have been rejected 
as being anticipated under 35 U.S.C. 102 and/or as being obvious under 35 
U.S.C. 103. Claims 1-21 are pending. Claim 18 has been amended and new 
claims 22 and 23 have been added. Applicant respectfully traverses the 
rejections and requests a withdrawal of all rejections as set forth below. 

I. Claim Rejections - 35 USC § 102 

As the Examiner is well aware, in order for a reference to anticipate a 
claim, that reference must teach each element of the properly construed claim. 
Contrary to the Examiner's assertion, Bennett fails to teach, among other things, 
determining a potentiation ratio (PR) and a recirculation fraction (RF) and a 
product thereof. Bennett teaches determining a cardiac performance index 
(CPI), which is a single sample or short term average of a hemodynamic variable 
(col 18., line 44 and lines 49-50). Bennett also teaches determining a cardiac 
stress index (CSI), which is a single measurement or average of an oxygen 
saturation measurement. Bennett does not teach or suggest determining a PR 
and a RF and a product thereof as stated in the pending claims. As such, the 
rejection is improper and should be withdrawn. 

II. Claim Rejections -35 USC § 103 

None of the references, alone or in combination, teach or suggest 
determining an optimal ESI that corresponds to a maximal product of RF and PR 
as stated in the pending claims. Mulligan et al. teaches measuring RF for 
monitoring heart failure. Bennett refers to the phenomenon of the decay of the 
potentiation effect over several heart beats but does not teach or suggest 
determining a RF and using the RF in determining an optimal ESI. As such, the 
Applicant asserts there is no suggestion or motivation for combining the 
references in the manner suggested by the Examiner. 
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III. Conclusion 

Applicant respectfully asserts that the present claims are in condition for 
allowance and notice of the same is earnestly solicited. Should any issues 
remain outstanding, the Examiner is respectfully urged to telephone the 
undersigned to expedite prosecution. Applicant reserves the right to re-present 
the original subject matter or any unclaimed subject matter in a subsequently 
filed continuing application without prejudice or disclaimer. 

Respectfully submitted, 



Date: April 25, 2006 /Paul H. McDowall/ 

Paul H. McDowall 
Reg. 34,873 
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Customer No. 27581 



